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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
JOHN K. AND ELI ZABETH K. JACOBS )

For Appellants: John K Jacobs,
in pro. per

For Respondent: Esther Low
Counsel

OPI NI ON

Thi s appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of
t he Franchi se Tax Board on the protest of John K and
El i zabeth K. Jacobs agai nst proposed assessnents of
addi ti onal personal incone tax in the anounts of $1, 808
and $5,962 for the years 1980 and 1981, respectively.
Concurrently with filing their appeal, appellants paid
t he proposed assessnents; accordingly, we will treat the
appeal as an appeal fromthe' denial of clains for refund
pursuant to section 19061.1 of the Revenue and Taxation
Code.
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_ The sol e issue is whether agfellants wer e
residents of California from Cctober , 1980, through

November 27, 1981

For approximately twelve years before their
nove to Canada in 1980, apgellants ived in San Franci sco,
California, where Mr. Jacobs worked as an engi neer for
Becht el Power Corporation. In Cctober 1980, M. Jacobs
was given a tenporary assignnment by Bechtel to work from
Cct ober 1980 through June 1981 as a process engineer for
a client of Bechtel, Alsands Energy Limted, in Calgary,
Al berta, Canada. ApPeIIants then resided at 2555 Leaven-
worth Street, where they owned a cooperative interest in
their apartnent. Before leaving for Canada, they entered

a witten agreenent to |ease their furnished apartnent
for a termfrom Novenber 1, 1980, through July 31, 1981

On Cctober 21, 1980,the Jacobs arrived in
Canada. H's paychecks during his assignnent were issued
by Bechtel Canada Limted. M. Jacobs’ Canadi an assign-
ment was then extended through October 1981. Appellants'
| ease of their Leavenworth Street residence was extended
orally until appellants returned. M. Jacobs' Canadi an
assi gnment was then extended a%%Fn through the later part
of Novenber 1981. An initial nadi an enpl oynent aut ho-
rization which allowed M. Jacobs to work in Canada unti
Cct ober 14, 1981, wasextended for an additional two
nonths to Decenber 15,1981. But appellants returned to
California on November 27, 1981.

_ During the 13-month period when appellants were
In Canada, they retained ownership of the apartnment on
Leavenworth Street, and they retained ownership of a
rental house at 1287 Arguello Boul evard in San Franci sco.
Appel l ants retained checking and savings accounts in San
Franci sco but opened checking and savings accounts in
‘Canada. Appellants retained valid California driver's
licenses butregi stered their autonobiles in Canada.
Appel l ants remai ned registered voters in California for
1980 and 1981 butdid not vote by absentee ballots in
California elections during their stay in Canada. Appel -
| ants rented an apartment in Canada on a nonth-to-nonth
basis and furnished it for the nost part with rented fur-
niture. During that 13-nonth stay, appellants returned
once to the San Francisco Bay area to visit their adult
daughters and to transact personal business. \Wile in
Canada, M. Jacobs received per diem from Bechtel

Upon appellants' return to California in
Novenber 1981, they reoccupied their apartnent on
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Leavenworth Street. M. Jacobs resuned his enpl oynment
with Bechtel in San Francisco, where he remained until My
1982, when he retired. M. Jacobs has continued to work
for Bechtel on a consultant basis since his retirenent.

Based on infornmation solicited by respondent
and supplied b¥ appel l ants, respondent determ ned that
they were California residents for incone tax purposes in
1980 and 1981 and on Cctober 4, 1982, issued notices of
proposed assessnent reconputing appellants' tax liability
accordingly. Respondent al so proposed to nmake ot her
adj ustments on apPeIIants' 1980 tax return, including a
limt on capital |osses, a reduction in taxes based on
nontaxabl e trust income, and an addition of taxes based
uPon amounts received as interest and gain fromthe sale
of Investnent property. Appellants protested the proposed
assessment of additional taxes and interest. However,
appel l ants did not sFecificaIIy chal | enge any adj ustnments
for 1980 other than the adjustnents nade based on the
determ nation by respondent that appellants were California
residents. On March 23, 1983, respondent affirmed the
proposed assessnments of additional taxes for 1980 and

1981. Appellants paid the assessnents under protest and
submtted this appeal

_ Section 17041 of the Revenue and Taxation Code
i nposes a personal income tax on the entire taxable

income of every resident of this state. Section 17014,
subdivision (a), of the Revenue and Taxation Code defines
"resident" to include:

(1) Every individual who is in this state
for other than a tenporary or transitory purpose.

(2) Every individual domciled in this
state who is outside the state for a tenporary
or transitory purpose.

In addition, section 17014, subdivision (c), states that:
Any individual who is a resident of this

state continues to be a resident even though
tenporarily absent fromthe state.

_ California Administrative Code, title 18, requ-
| ation 17014, subdivision (c), provides that a domcife

is the place in which a man has voluntarily
fixed the habitation of hinself and famly, not
for a mere special or limted purpose, but with
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the present intention of naking a permanent
home, until sone unexpected event shall occur
Lo I nduce himto adopt sone other pernmanent
one.

This intention is not to be determned sinply fromthe
party's general statements. Rather, the acts and decl ara-
tions of the parties are to be taken into consideration.
(Estate of Phillips, 269 Cal.App.2d 656 [75 Cal.Rptr.
301] (1969); Appeal of Robert M. and Mildred Scott, Cal.
St. Bd. of Equal., March 2, 1981.)

A person can only have one'domcile at a tine.
For a person to establish a new domcile and so change
his forner domcile, he nust take up actual, physica
residence in a particular place wwth the intent to nmake
that place his permanent abode. A union of act andi ntent
IS essential. Until such a union occurs, one retains his
former domicile. One does not lose a fornmer domcile by
going to and stopping at another place for a limted tinme
wth no intention of nmaking this other place his pernmanent
abode. (Chapman v. Superior Court, 162 Cal.App.2d 421
[328 P.24 23] (1958), 16 Cal.Jur.2d (rev.% Domcile, § 4,
p. 764; 12 cal.Jur.3d, Conflict of Laws, Summary p. 506.)
The burden of proving the acquisition of a new domcile
Is on the person asserting that domcile has been changed.

(Sheehan v. Scott, 145 Cal. 684 [79 P. 350] (1905).)

| ndeed, appellants do not maintain that they
changed domicile or that they intended to remain perna-
nently in Calgary, and fromthe facts, it is apparent
that they were California domciliaries before they l|eft
and while they were absent. The question that remains,
then, is whether they were absent from California for
other than a tenporary or transitory purpose.

Respondent's regul ati ons explain that whether a
t axpayer's purpose in entering or leaving California is
tenporary or transitory in character is essentially a
question of fact to be determ ned by examning all the
ci rcunst ances of each_particular case. (Cal. Adm n.
Code, tit. 18, reg. 17014, subd. (b); Appeal of Anthony V.

and Beverly Zupanovich, Cal. St. Bd. of Equal., Jan. G,
1976.) The regulations further explain that the underly-
ing theory of California's definition of "resident" is
that the state with which a person has the cl osest connec-
tions is the state of his residence. (Cal. Adm n. Code,
tit. 18, reg. 17014, subd. (b).)
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I n accordance with these regul ations, we have
hel d that the connections which a taxpayer maintains with
this and other states are an inportant indication of
whet her his presence in or absence fromCalifornia is tem
porary or transitory in character. (Appeal of Richards L.
and Kat hl een K. Hardman, Cal. St. Bd. of Equal., Aug. 19,
1975.) Some of the contacts we have considered rel evant
are the mai ntenance of a famly hone, bank accounts,
busi ness rel ationships, voting registration, possession
of a local driver's license, and ownership of real prop-
erty. (See, e.g., Appeal of Bernard and Hel en Fernandez,
Cal. St. Bd. of Equal., June 7 1971, Appeal of Arthur
and Frances E. Horrigan, Cal. st. Bd. of Equal., July 6,
1971; Appeal of Walter W and lda J. Jaffee, etc., Cal
st. Bd.  of EqUal., July 6, 19771.)

An exam nation of the facts in this case |eads

to the conclusion that appellants' stay in Canada was for a
tenporary or transitory purpose. The stay was occasi oned
a%_an out-of -state work assignnent for a specified term

ich was |ater extended for specific and short additional
terms. Appellants' [living quarters in San Franci sco were
| eased, first for a specific termending at the tine that
M. Jacobs' original assignment to Canada was expected to
end. That |ease was |ater extended orally to end whenever
appel lants returned. Appellants retained California bank
accounts, which would enable them to resume living in San
Franci sco without conplication. The bank accounts and
l'iving quarters which they established in Canada were no
nmore than woul d be convenient for a delimted stay.
Finally, the fact that M. Jacobs was draw ng per di em
while 1n Canada suggests that appellant's stay was
temporary. In short, we cannot find any evi dence that
appel I ants abandoned their California contacts in favor
of conparabl e Canadi an contacts which woul d indicate that
their stay in Canada was other than for a tenporary or
transitory purpose.

Accordingly, we must conclude that appellants

remai ned California residents, and we nust sustain
respondent’'s actions.
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O RDER

Pursuant to the views expressed in the opinion,

of the board on file in this-proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 19060 of the Revenue and Taxation
Code, that the. action of.the Franchise Tax Board in
denying the clains. of John K and Elizabeth K Jacobs for
refund of personal inconme tax in the anmpbunts of $1,808
a-nd $5,962 for the years 1980 and 1981, respectively, be
and the same. is hereby sustained.

Done, at Sacranento, California:, this 27th day
of June , 1984, by the State Board.of Equalization
wi th Board Menbers M. Nevins, M. Dronenburg, !r. Collis
and mMr. Bennett present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. , Menber
Conway EH. Collis , Menmber
W liam M. Bennett , Member

, Menber
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